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Broadband Dynamics, L.L.C. 

Attachment A: Terms and Conditions

1.
Purpose.  

a. This agreement (“Agreement”) authorizes Broadband Dynamics, L.L.C. (“Broadband”) to select and provide 

local service, long distance, equipment, and other telecommunications services for Customer. The Customer 

hereby appoints Broadband to provide and  select long distance and/or other telecommunication service for 

Customer. This Agreement authorized Broadband to provide all telecommunication services to Customer 

including, but not limited to, inbound (8XX), outbound, local and intraLATA service, interstate service, 

intrastate service and international service. The Customer appoints Broadband to provided switched and/or 

dedicated data and voice services unless otherwise denoted on the application  for service. 

b. Customer desires to establish an open account with Broadband based on this Agreement and any applications that the Customer has provided to Broadband.  The Customer understands that by its signature on this Agreement page 2, it agrees and promises to pay for all charges in accordance with the terms of this Agreement. Broadband may adjust its rates or charges as described in this Agreement, or impose additional rates or charges, in order to recover amounts it may be required by governmental or quasi-governmental authorities to collect from or pay to others to support statutory or regulatory programs during the course of the Agreement.  In the event that more than 20% of Customer’s monthly interstate or intrastate traffic originates or terminates in a non-bell territory, Broadband reserves the right to charge customer a $.05 per call surcharge. 

c. Broadband reserves the right to charge Customer all short duration calls (i.e., call of six (6) seconds in length or less) at their regular per minute rate per call, plus an additional $.01 per call, should the underlying network provider Broadband uses to deliver service to Customer employ a policy which discriminates against such short duration calls.

2.
Payment. 

a.
Customer agrees to pay all invoices by the 21st of each month.  It is understood that Broadband or its representative may impose a finance charge on delinquent amounts as follows: an amount equal to the lesser of the maximum lawful rate of interest or one and one-half percent (1 ½%) per month will accrue on any unpaid amount commencing on the 20th day after invoice.  If notice of dispute as to charges is not received, in writing, by Broadband, within thirty (30) days after date of invoice, such invoice shall be deemed correct and binding upon Customer.

b.
Customer agrees to pay all invoices by the 21st of each month, without exception. Customer understands by entering into this Agreement that Broadband may terminate service for non-payment by Customer of any sum due to Broadband for service after the 21st of each month, regardless of any disputes that Customer may raise regarding that invoice. Customer hereby guarantees to Broadband the prompt payment, when due, of every claim by Broadband that now exists or may hereafter arise in favor of Broadband against Customer. This is a continuing guaranty and shall remain in force until revoked by notice in writing to Broadband, such revocation to be effective only as to claims of Broadband that arise out of transactions entered into after its receipt of such notice. This obligation shall cover the renewal of any claims guaranteed by this instrument or extension of the time period thereof, and shall not be affected by any surrender or release by Broadband of any other security held by it for any claim hereby guaranteed. The Customer waives notice of acceptance hereof, notice of nonperformance or nonpayment, notice of presentment, demand for payment, or any and all further demands or other notices. In the event that this guaranty is placed in the hands of an attorney for 

enforcement hereof, the Customer promises and agrees to pay the reasonable attorney’s fees incurred, and if suit or action is filed hereon, also promises to pay reasonable attorney’s fees to be fixed by the trial court and appellate court, if any. 

c.
Customer agrees to pay Broadband for its use and its users’ use of the services at the rates and charges specified in this Agreement, without deduction, set-off or delay for any reason. Charges set forth in this Agreement are exclusive of any applicable taxes. Broadband may immediately require the Customer at any time to pay a deposit determined by Broadband if Broadband determines that Customer is not creditworthy or has become uncreditworthy. 

d.
Broadband may from time to time change the underlying prices, but will not change any previously committed waivers or credits during the term.  Broadband must give customer 30 day written notice before beginning of new sales cycle before change in underlying price can occur.  

e.
Customer agrees to pay all taxes (excluding those on Broadband’s net income) and other similar charges and

any related interest and penalties relating to the sale, use or provision of the services provided as a result of this

Agreement, except to the extent a valid tax exemption is provided by the Customer to Broadband prior to the 

delivery of services. 

3.
Cancellation or Interruption of Service.  Broadband may immediately terminate services with cause, suspend service, cancel an application for service, or require customer to deposit funds as security, without incurring any liability, for any of the following reasons:

a.
Non-payment by Customer of any sum due to Company beyond the 21st of each month.  

b. Diminished credit worthiness due to consistent late payment (3 or more times).

c. Usage by Customer beyond the credit limit without the written consent of Company

d. Providing false or misleading credit information.

e. Filing of a voluntary or involuntary petition in the bankruptcy court which names Customer as debtor.

f. Open suit against Customer by any state or federal government entity alleging illegal activity.

g. Any open suit that may impact Customer’s ability to pay Company, as determined by Company’s sole discretion.

Service can be interrupted at any time for non-payment or for usage in excess of what Broadband deems reasonable.  Such interruption shall occur at the sole discretion of Broadband. The use and restoration of services in emergencies shall be in accordance with Park 64, Subpart D, of the FCC’s Rules and Regulations, which specify the priority system for such activities. Notwithstanding anything contained in this paragraph, Broadband, may immediately terminate services with cause or suspend service to Customer without incurring any liability whatsoever for any of the following reasons: 

a. The non-payment of any sums due Broadband. 


b. The failure of the Customer to generate a minimum of 50000 minutes per T.1 for more than 30 days (not applicable 

to T.1s initially defined as excess capacity);

c. A violation by Customer of any law, rule, or regulation of any governing authority having 


jurisdiction over the service for actions that provide Broadband the reasonable belief that such


a violation of the law may have occurred; 

d. A breach by Customer of any term of this Agreement, express or implied; 

e. A misrepresentation by Customer in this Agreement or on the credit application or in the 


providing of any credit or business information to Broadband; 

f. Prohibition from furnishing services by order of a court or other governmental authority having 


competent jurisdiction;

g. Usage by Customer beyond the credit limit;

h. Diminished credit worthiness due to consistent late payment (3 or more times).

i. The imposition by the FCC or state or local regulatory authority of amendments, revisions, deletions, or supplements to this Agreement or decisions which impair, modify or prevent Broadband from fulfilling its obligations under this Agreement; and 

j. A substantial change in an underlying tariff that affects the ability and right of Broadband to provide services to Customer.  

k. Open suit against Customer by any state or federal government entity alleging illegal activity.

l. Any open suit that may impact Customer’s ability to pay Company, as determined by Company’s sole discretion.

4.
Liability. 

a. Broadband is not liable for any act or omission of any other company or companies furnishing a portion of their services for Customer.  Broadband shall not be liable for and Customer agrees to indemnify and hold Broadband harmless for any and all losses, claims, demands, suits, or other actions, or for any liability whatsoever, whether suffered, made, instituted or asserted by Customer or by any other party or person, for any personal injury to or death of, any person or persons, and for loss, damage, defacement of destruction of the premises of Customer or any other property, whether owned by Customer or others, caused or claimed to be caused directly or indirectly by the installations, operation, failure to operate, maintenance, removal, presence, condition , location or use of terminals or other equipment that is not the direct result of Broadband’s gross negligence or willful misconduct.  No agents or employees of other companies shall be deemed to be agents or employees of Broadband.  Broadband shall not be liable for any general, special, indirect, incidental or consequential damages whatsoever as a result of the services provided by Broadband.

b. Broadband is acting only as a reseller of services and equipment provided by third parties.  Broadband’s sole liability under this Agreement for interruption of service or failure of equipment shall be limited to that amount of Broadband’s actual fixed charges incurred by Customer during the period of such interruption.  Broadband shall not be liable for any interruption caused by the negligence or willful act or omission of Customer or any third party furnishing any portion of the service hereunder.  

c. DISCLAIMER OF WARRANTIES.  COMPANY MAKES NO WARRANTIES, EXPRESS OR IMPLIED, RELATING TO ANY GOODS OR SERVICES, INCLUDING, WITHOUT LIMITATION, ANY IMPLIED WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, TITLE OR NON-INFRINGEMENT, SUCH WARRANTIES BEING EXPRESSLY DISCLAIMED BY BROADBAND.

d. Customer shall be liable to Broadband for any legal fees and the costs incurred to enforce the terms of this Agreement including but not limited to those fees and costs incurred for the collection of delinquent accounts.

5.
Warranties.  Unless otherwise expressly provided in the agreement, Broadband makes no warranties, representations, conditions or guarantees as to merchantable quality, fitness for a particular purpose or any other representation, warranties, conditions or guarantees regarding any service, facilities or product provided by Broadband to Customer (including without limitation, those relating to: (A) network transmission capacity; (B) whether voice or data will be transmitted in an uncorrupted form; (c) the security of any transmission or network; (D) the fault tolerance of the service; or (E) the reliability or capability of the service, facilities, equipment, or software of third parties which may be utilized by Broadband in providing, or by Customer in using, the service), whether express or implied in law or in fact.

6.     Fraudulent Calls/Jurisdiction.  Customer shall indemnify and hold Broadband harmless for any and all costs, expenses, claims or actions (including attorney’s fees) arising from fraudulent calls of any nature, which may comprise a portion of the service.  Customer shall not be excused from paying Broadband for service provided to Customer or any portion therefore on the basis that fraudulent calls comprised a corresponding priority of the service.  In the event Broadband discovers fraudulent calls being made, nothing contained herein shall prohibit Broadband from instructing the supplier of service to take immediate action (without notice to Customer) that is reasonably necessary to prevent such fraudulent calls from taking place including, without limitations, blocking service to specific telephone that suspects of involvement in fraud, provided Broadband shall not be required under any circumstances to take such action.  Call jurisdiction determines whether a call is rated interstate or intrastate/lata and is determined by area code of number outpulsed by Customer in call stream and terminating number. Customer location is not a factor in rating of call unless no number is available in call stream or toll free is outpulsed.       

7.
Authorization.  Customer authorizes Broadband to notify Customer’s local telephone company of this change.  Broadband is authorized to select and provide all long distance services for Customer including, but not limited to, inbound (8XX), outbound, local and intraLATA service, interstate, intrastate and international, switched and dedicated data and voice unless stated on application for service. Customer authorizes Broadband to perform the necessary credit investigation to establish this account. Broadband is authorized to select and provide all aforementioned long distance and data/internet services but makes no warranty or representation of its ability to do so successfully. 

8.
Integration & Completeness.  This agreement and any state or federal tariffs filed by Broadband, constitute the entire agreement between Customer and Broadband.

9.
Exclusivity.  Customer agrees to not to utilize any other provider of long distance telecommunication services during the term of the Agreement without the written consent of Broadband.  Customer will not migrate or port services provided by Broadband to another telecom supplier during the term of the Agreement, including any outbound traffic, toll free traffic or numbers, local services, data or IP services Broadband has serviced at anytime during the Agreement.  This Agreement, in addition to any state or federal tariffs posted on the Web sites of telecommunications companies whose services Broadband resells, constitutes the entire agreement and understanding between the parties concerning the subject matter hereof.  

10.
Governing Law.  This Agreement shall be governed under the laws of Arizona and venue shall be in Maricopa County, Arizona. This Agreement does not provide any third party including users with any remedy, claim, liability, reimbursement, cause of action or other right or privilege.  CUSTOMER HEREBY ACCEPTS MARICOPA COUNTY, ARIZONA AS EXCLUSIVE VENUE FOR ANY AND ALL CLAIMS ARISING FROM THIS AGREEMENT.  CUSTOMER HEREBY AGREES TO REFRAIN FROM ANY CLAIMS OF IMPROPER VENUE OR JURSIDICTION CONTESTING MARICOPA COUNTRY, ARIZONA AS PROPER VENUE EITHER PRESENTLY OR AT ANY FUTURE DATE.  

11.
Term.  

a. The term of this agreement will be for a period of 12, 24, or 36 months as defined on Page 1 of this Agreement

and shall automatically renew annually for a length of time equal to the initial term stated in this Agreement.

b.
The term start date will be determined by Broadband in accordance with the type and availability of services provided under this Agreement, including but not limited to provisioning requirements, local access and site readiness. 

c.
The revenue commitment level in this agreement will calculate on a per month basis. This commitment level will be an amount equal to monthly recurring charges (i.e., T.1 access/loop fees: dedicated internet: private line: local analog lines) multiplied by the number of months remaining in term. 

d.
The usage commitment level in this agreement will calculate on a per month basis. This usage commitment level will be one of the following:

1)Over the previous 12 month period, the highest three month average volume. 

2)If less than 12 months has accrued the commitment level will be the average of the highest three months of usage. 

3) If less than three consecutive months of usage have accrued it will be a value of $1000 per T.1 or $250 per local phone line.

e.
Customer hereby agrees their total dollar commitment level to Broadband will equate to the term of this agreement or any months remaining in term inclusive of any renewal periods multiplied by the total of the revenue commitment and usage commitment. For example, if Customer average usage is $10,000 for highest three months of Customer usage and Customer revenue commitment is $5,000, should Customer have 10 months remaining in Customer term or renewal period, minimum Customer obligation to Broadband would be $150,000.

12.
Termination.  Either Customer or Broadband may terminate this agreement on contract anniversary date if either Customer or Broadband gives written notice at least ninety (90) days prior to contract anniversary date and renewal term. This Agreement constitutes the entire agreement between the parties with respect to the services described in this Agreement. This Agreement supercedes all prior agreements, proposals, representations, statements or understandings, other business dealings or negotiations, offers and counter-offers, whether written or oral, or the rights and obligations relating to the services described in this Agreement. This Agreement shall not be contradicted, or supplemented by any written or oral statements, proposals, representations, advertisements, service descriptions or other documents not expressly set forth in this Agreement. Customer’s obligation to pay all charges incurred under this Agreement shall survive termination. Customer shall notify Broadband of any sale, merger or other transaction in which control of Customer or substantially all of Customer’s assets is transferred to another person or entity. This Agreement shall be binding on Customer’s successors and assigns without limitation.

13.
Termination Charge.  If Customer terminates the Agreement without cause, or if Broadband terminates the agreement for cause, Customer will pay their total dollar commitment to Broadband as defined as the term of this agreement or any months remaining in term inclusive of any renewal periods multiplied by the total of the revenue and usage commitments.  Customer hereby acknowledges that any termination charges payable under this section are a realistic estimate of the damages Broadband will suffer for the termination.  Customer will not be required to pay the Termination Charge if Customer enters into a new Agreement accepted by Broadband with an Initial Term and Contract Value equal to or greater than the terminated Agreement.

14.
Disputes; Injunction; Stay Order.  In the event that a billing or other dispute arises between Customer and Broadband, Customer agrees nonetheless to timely pay the disputed charges and any charges that accrue thereafter.  Customer agrees that it will not withhold any payment even though a billing dispute arises.  Broadband agrees that it will make a good faith effort to resolve the dispute by performing a thorough investigation of the matter.  If, as a result of the investigations, Broadband determines that charges are owed to Customer, Broadband agrees to timely return any moneys due to Customer.  Customer does not waive its right to pursue a remedy by litigation.  However, if Customer seeks a legal remedy, Customer agrees to not seek an injunction or a stay order that has the purpose or effect of requiring Broadband to provide service despite the fact that Customer has not paid for it.  

15.
Outage.  Customer and Broadband hereby acknowledge that Broadband is not a long distance provider, but is instead a reseller of long distance services.  Customer acknowledges that Broadband is not responsible for failures in the telecommunication network (“outages”) provided to Customer.  Accordingly, Customer agrees that in the event an outage affects service provided to Customer, Customer will nonetheless timely pay charges under this Agreement.  Customer agrees that outages do not constitute any basis for failing to timely pay its bill under any circumstances.

16.
Collection Costs.  If at any time, for any reason, the Customer is unable to pay for services provided by Broadband when charges become due, and in event it becomes necessary for Broadband to incur collection costs or institute suit to collect any amount due under this agreement or any portion thereof, the undersigned promises to pay such addition costs, charges and expenses including reasonable attorney’s fees if the account is placed in the charge of attorneys for collections.  If at any time, for any reason, the undersigned is unable to pay for said usage due, and service is interrupted for nonpayment of usage occurred under this agreement or any potion thereof, the undersigned promises to pay such additional disconnection and reconnection costs.  

Customer shall be liable to Broadband for; 1) any loss or theft or damage to any of Broadband’s equipment located on Customer’s premises, however caused; and 2) for any fraud arising from Customer’s usage. Customer shall defend, indemnify, and hold Broadband harmless from any and all claims arising therefrom and for any claims for libel, slander, infringement of copyright, trademark, tradename or trade secret arising out of the contents of Customer’s transmissions using Broadband’s service or equipment or service or equipment provided under this Agreement. Customer shall be liable to Broadband for any legal fees or other costs incurred to enforce the terms of this Agreement, including those fees and costs incurred for the collection of delinquent accounts.  

17.
Use of Information.  

a.
All technical or business information, or other materials that are disclosed by either party to the other in the

course of performing this Agreement shall be considered proprietary information of the disclosing party.

Proprietary information encompasses such information that is in written or other tangible form, regardless

of whether such information is marked as “proprietary” or “confidential”. 

b.
Each party’s proprietary information shall, for a period of three (3) years following its disclosure: 1) be held in confidence; 2) be used only for purposes of performing this Agreement (including in the case of Broadband, the ability to monitor and record transmissions in order to detect fraud, check quality, and to operate, maintain and repair the services provided under this Agreement) and using the services provided under this Agreement; and 3) not to be disclosed except to the receiving party’s employees, agents and contractors having a need-to-know (provided that such agents and contractors are not direct competitors of either party and agree in writing to use and disclose restrictions as restrictive as this provision 16 of the Agreement), or to the extent required by law (provided that prompt advance notices provided to the disclosing party to the extent practicable). The restrictions in this provision may not apply to information that: 1) is independently developed by the receiving party; or 2) as lawfully received by the receiving party free of any obligation to keep it confidential; or 3) becomes generally available to the public other than by breach of this Agreement. 

18.
Publicity and Announcements.  No public statements or announcements relating to this Agreement shall be issued by either party without the prior written consent of the other party. Each party to this agreement also promises not to display or use, in advertising or otherwise, any of the other party’s tradenames, logos, trademarks, service marks or any other indicia of origin without the other party’s prior written consent, provided that such consent may be revoked at any time by the party issuing such consent. 

19.
General Provisions Under this Agreement.  

a.
Any supplement, modification, waiver or addendum of any provision of this Agreement must be in writing

and signed by authorized representatives of both parties. A waiver by either party of any breach of this Agreement 

shall not operate as a waiver of any other breach of this Agreement. 

b.
This Agreement may not be assigned by either party without the prior written consent of the other, except that either party may, without the consent of the other assign this Agreement to a present or future affiliate or successor, provided that any such assignment by the Customer shall be contingent upon Broadband determining the assignee to be creditworthy and in compliance with any eligible criteria as described in this Agreement.  Should Customer not notify Broadband of assignment and assignee utilizes service provided by Broadband, assignee hereby accepts full liability for any and all payment and contractual obligations pursuant to this Agreement.  

c.
Broadband may subcontract work to be performed under this Agreement, but shall remain responsible and liable for all such work subcontracted. 

d.
If any portion of this Agreement is found to be invalid or unenforceable, the remaining provision shall remain in effect and the parties shall promptly negotiate to replace invalid or unenforceable portions that are essential parts of this agreement. 

e.
All notices under this Agreement shall be in writing and either mailed or sent by facsimile to each party at the address set forth on the cover page of this Agreement or other such address that a party indicates in writing. 

f.
The respective obligations of the parties to this Agreement, which by their nature would continue beyond the termination or expiration of this Agreement, including but not limited to the obligations regarding confidentiality, publicity and proprietary information, and limitations on liability, shall survive termination or expiration of this Agreement. 

20.
Cancellation.  Should Customer cancel request for service through Broadband prior to activation of the requested services, Customer will be charged all installation fees associated with said order even if said fees were originally waived by Broadband. These fees will be in addition to Termination Liability as outlined in Section 13. In instances of post-installation cancellation, should Customer cancel services provided through Broadband after activation of the requested services, Customer will be charged all installation fees associated with said order even if said fees were originally waived, less any amounts paid by Customer to Broadband for installation, plus the monthly charges for the number of months remaining in the term (minimum of three (3) months if no term is specified in the Agreement). These fees will be in addition to Termination Liability as outlined in Section 13. 

21.
Liability and Disclaimer Warranties.  The parties recognize that Broadband has no control over the telecommunications and services furnished. Broadband is therefore not liable for any act or omission of any company furnishing the actual transmission services. The Customer agrees not to hold Broadband liable for any failure, delay, errors, mistakes, defects, or disruption of services provided under this Agreement. Customer also shall indemnify and hold Broadband and the supplier of services harmless from any and all costs, expenses, damages, claims, or actions (including attorney’s fees): 1) for libel, slander, infringement of property right, or unauthorized use of any trademark name or service mark arising out of transmitted material, date, information, or other content; 2) for patent infringement arising from combining or connecting facilities of a supplier with apparatus and systems of the Customer; 3) for any personal injury to, or death, of any person or persons, and any loss or damage, defacement or destruction of the premises of the Customer or any other property, whether owned by the Customer or others, caused or claimed to have been caused directly or indirectly by the installation, operations, failure to operate, maintenance, removal, presence, condition, location or use of equipment or wiring provided by Broadband where such installation, operation, failure to operate, maintenance, removal, presence, condition, location or use is not the direct result of Broadband’s negligence; 4) for any other loss or damage arising out of or in any way connected with this Agreement or the services contemplated by this Agreement. No agents or employees of any other carrier shall be deemed to be agents or employees of Broadband.
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